
UNDERTAKING ON USAGE OF INFORMATION

This Undertaking on the Usage of Information (hereinafter referred to as “Undertaking”), is entered into by [BIDDER’S NAME] (hereinafter referred to as “BIDDER”), represented by its [RANK AND POSITION], [NAME OF AUTHORIZED REPRESENTATIVE], with principal office address at [COMPLETE ADDRESS], as a precondition to its participation in the bidding process of Philippine Electricity Market Corporation (hereinafter referred to as “PEMC”) for the Audit of the Market Operations and Market Monitoring and Assessment for the period 26 December 2019 to 25 December 2021 (hereinafter referred to as “Project”). The BIDDER acknowledges that by reason of its participation in PEMC’s bidding process, it may receive information that is both confidential and proprietary to PEMC (hereinafter, "Confidential Information").

1.	Confidential Information.

1.1 As used herein, "Confidential Information" shall refer to all information furnished by PEMC to the BIDDER and/or any of the officers, directors, employees, affiliates, outside auditors and legal, technical, financial advisors, agents, partners or other representatives of BIDDER (hereafter referred to as the "Representatives"). All such disclosures, in any format, shall be marked or reasonably made known to be Confidential and/or Proprietary information. Confidential Information shall include: 

(i) Information contained in the Request for Proposal duly received by the BIDDER; 
(ii) Information obtained by the BIDDER (a) during the Pre-bid Conference; (b) during the due diligence process; (c) through site visits; and (d) through any management presentation to the BIDDER; 
(iii) Information contained in any other written material furnished or otherwise made available to the BIDDER; 
(iv) Information furnished to the BIDDER electronically; 
(v) Information presented to the BIDDER or its advisors orally, whether presented in a management presentation or in another forum;
(vi) Any scientific or technical information, design process, procedure, formula, improvement, technology or method;
(vii) Any concept, report, data, know-how, work-in-progress, design development tools, specifications, computer software, source code, object code, flowcharts, databases, information and trade secrets such as business, administrative or financial operations and activities; 
(viii) All analyses, compilations, forecasts, studies or other documents prepared by the BIDDER or its Representatives which contain or reflect any of the information referred to in Section 1.1 (i) to (viii) hereof; 
(ix) Any other information, without designation or limitation, is related to the Project.

For avoidance of doubt, Confidential Information shall include this Undertaking and the fact that discussions or negotiations regarding the Project are taking or have taken place between PEMC and BIDDER.

1.2 The BIDDER acknowledges that the Confidential Information is proprietary in nature;
1.3 In case BIDDER is legally required to disclose Confidential Information belonging to PEMC in order to comply with applicable laws pursuant to an order from a judicial, governmental or other competent authority, BIDDER shall promptly and before performing such order, when legally possible, notify PEMC in writing of such request, so that the latter may object to the full or partial transfer or release of such information. 

1.4 Confidential Materials refer to all tangible materials not available to the public containing confidential or proprietary information all those which PEMC desires to protect against unrestricted disclosures, including, but not limited to, written, printed documents, or electronic forms, computer data and software, and computer disks or tapes, whether machine- or user-readable. For purposes of this Undertaking, Confidential Information furnished to the BIDDER shall not be duplicated by the latter except for purposes of the Project and upon prior written conformity of PEMC. 


2.  Breach 

2.1 	BIDDER recognizes that the Project developed is of valuable Confidential Information and that the unauthorized dissemination of the Confidential Information would diminish or destroy the value of such information. BIDDER acknowledges that any breach may constitute immediate and irreparable damage and injury for which no amount of monetary damage can adequately compensate it and no remedy at law may be adequate against the consequences of any actual or threatened breach. PEMC may enforce this Undertaking through specific performance or a temporary restraining order or injunction. 
2.2 PEMC may also pursue other rights and remedies in addition to reliefs provided under application law, such as but not limited to:  
(i) The immediate termination of all of the BIDDER's supply, service or contracts with PEMC upon written notice to the BIDDER;

(ii) The blacklisting of the BIDDER, its directors, officers, stockholders, parent and affiliate, from participating in any of PEMC’s procurement activities;

(iii) Recovery of any and all of PEMC's costs and fees, including reasonable attorney's fees, incurred in obtain ing any such relief; and

(iv) Such other relief as PEMC may be entitled to, whether in law or equity;


3. OBLIGATIONS OF BIDDER

3.1 BIDDER, its employees and authorized representatives acknowledges and agrees to:

(i) treat as confidential all Confidential Information that may be made or become available to BIDDER or any agent or representative of BIDDER in connection with this Undertaking by using the same degree of care, but no less than a reasonable degree of care, to prevent the unauthorized use, dissemination or publication of the Confidential Information as BIDDER uses to protect its own confidential information of a like nature;

(ii) use the confidential information and materials only upon written consent for the purpose/s for which it was disclosed;

(iii) maintain in a secure place any Confidential Information delivered to it and limit access to the Confidential Information on a need-to-know basis to those partner or representatives of BIDDER involved in this Undertaking and to whom it is strictly necessary to disclose the Confidential Information in furtherance of the Project;

(iv) prevent disclosure of any Confidential Information by any agent or representative of BIDDER to unauthorized parties and assume liability for any breach of this Undertaking, or for any other unauthorized disclosure or use of Confidential Information, by it or any of its partners or representatives even after severance of their employment from BIDDER;

(v) notify PEMC promptly upon discovery of any unauthorized disclosure, publication, photocopying, or dissemination of confidential and proprietary information, of any unauthorized use of confidential materials, or of any other breach of this Undertaking by BIDDER, and will cooperate with PEMC in every reasonable way to regain possession of the confidential or proprietary information or materials and prevent its further unauthorized disclosure, publication and use; and

(vi) return all original copies, photocopies, reproductions, and summaries of confidential information or materials without further demand or at PEMC’s option certify their destruction of the same upon the earlier upon the earlier of: (i) the completion or termination of the dealings between BIDDER and PEMC; (ii) the termination of any Contract; or (iii) at such time PEMC may so request. 

3.2 BIDDER shall obtain from its employees and representatives, who are involved in the Project, a written agreement to treat PEMC’s confidential or proprietary information and materials in accordance with the applicable terms of this Undertaking even after severance of their employment from BIDDER. Said written agreement shall provide that BIDDER shall be directly liable to PEMC in case of breach thereof. 

3.3 BIDDER shall refrain and cause its employees and representatives to likewise so refrain from communicating, directly or indirectly with any third party about the Project or the business relationship between the Parties, if any, or about any subject related to the Project and this Undertaking without the prior written approval of PEMC; 

3.4 BIDDER shall not appropriate, claim, register or apply for registration over any Confidential Information it receives from PEMC or any derivative thereof, and that it shall not assert ownership or any of the rights incident to ownership, over the Confidential Information, as against PEMC or any other third party; and

3.5 BIDDER shall not modify, adapt, translate, duplicate, disassemble, reverse assemble, reverse compile, or reverse engineer, or take similar action with respect to the Confidential Information provided by PEMC.





4.  DISCLOSURE AND CONFIDENTIALITY PERIOD

This Undertaking shall remain in effect until otherwise terminated by giving at least sixty (60) day prior written notice.  However, the obligations shall survive and continue for a period of five (5) years after this Undertaking terminates, except that the obligation with respect to Confidential Information constituting (i) trade secrets; (ii) customer information; or (iii) employee data shall survive perpetually.
4.1 Ownership
Bidder acknowledges that all rights, title and interest in the Confidential and proprietary information and materials are and shall remain the sole property of PEMC. By disclosing, publishing, or disseminating information to Bidder and by permitting the use of materials by Bidder, PEMC does not grant any express or implied right to Bidder to or under PEMC’s patents, copyrights, trademarks, or trade secret information.
In the event that the Confidential Information provided is modified, adapted, translated or in any way improved by the Bidder, with or without PEMC's prior written consent as expressly stipulated in this Undertaking, the Bidder agrees to treat the foregoing as a product modification, adaptation, translation or improvement commissioned by PEMC. Pursuant to such commissioned work, the Bidder expressly agrees that the product of such modification, adaptation, translation or improvement, together with any and all intellectual property rights relating to such product, shall belong exclusively to PEMC.

4.2 No Relationship

Nothing in this Undertaking shall create an agency, broker, joint venture or partnership relationship between the Parties. Bidder shall have no power or authority, by virtue of this Undertaking to enter into any agreement or undertaking for or to act on behalf of or otherwise to bind PEMC as to any matter or thing to be done in relation to the subject matter of this Undertaking, save as may be expressly authorized hereunder in writing from time to time. 
4.3 No Commitment

Bidder acknowledges that nothing contained in this Undertaking or in any discussions or disclosures made pursuant hereto shall be deemed a commitment by PEMC to engage in any business relationship, contract or future dealing with the Bidder.
4. Warranty
Bidder acknowledges that PEMC makes no warranties as to the correctness and/or veracity of the contents of the disclosed proprietary information or materials under this Undertaking and that.  Information disclosed by PEMC during the bidding process is provided “as is”.

4.4  Indemnification
Bidder shall indemnify, defend and hold PEMC free and harmless against any and all damages, losses, liabilities, claims, demands, actions, proceedings, investigations, cost or expenses (including reasonable legal fees and costs), asserted against, imposed upon or incurred by PEMC arising out of or in connection with this Undertaking. 


5.	Representations and Warranties.

2 
3 
4 
5 
5.1 The BIDDER acknowledges that PEMC has the exclusive right to determine what information the latter may choose to furnish to the BIDDER.

5.2 Neither PEMC nor any of its Representatives, members, owners or affiliates shall be liable to the BIDDER or any other person arising out of or related to their interpretations of or conclusions based on the Confidential Information. 



6.	Third Party Communication.

Except as may be required by applicable law, the BIDDER shall refrain, and cause its Representatives to likewise so refrain, from communicating, directly or indirectly, with any other Bidder about the Project, or about any subject related to the same; provided, however, that the BIDDER may communicate with its own Representatives, lawyers, accountants, consultants and any other third party, such Representatives, lawyers, accountants, consultants and third party shall likewise be bound by the terms of the confidentiality undertakings in this Agreement. 


7.	Governing Law and Venue.

This Agreement shall be governed by and construed in accordance with the laws of the Republic of the Philippines and Bidder consents to the exclusive jurisdiction of the courts of Pasig, to the exclusion of all other venues, for any dispute arising out of this Agreement without applying the renvoi doctrine.



8.	Final Agreement.

This Agreement may be modified only by a further writing that is duly executed by the Parties.


9.	No Assignment.

Neither Party may assign this Agreement or any right or interest granted herein without the prior written consent of the other Party.


10.	Notices.

Any notice required by this Agreement or given in connection with it, shall be in writing and shall be given to the appropriate party by personal delivery or by registered mail, postage prepaid, or recognized courier service.


If to PEMC:


[PLEASE FILL UP]


If to RECIPIENT:

Recipient’s Name	:	
Attention		:	
Address		:


11.	No Implied Waiver.

A Party's failure to insist in any one or more instances upon strict performance by the other party of any of the terms of this Agreement shall not be construed as a waiver of any continuing or subsequent failure to perform or delay in performance of any term hereof.


12.	No Commitment.

12.1	PEMC reserves the right to terminate or suspend, at any time, and for any cause, any further participation in the bidding by the BIDDER and to refuse to disclose any further Confidential Information to the BIDDER.

12.2	The BIDDER acknowledges and agrees that no contract or agreement providing for the Transaction shall be deemed to exist between the RECIPIENT and PEMC, unless and until a definitive agreement has been executed between the RECIPIENT and PEMC. 






13.	Headings.

The descriptive heading of the various sections of this Agreement have been inserted for convenience or reference only and are not controlling in the interpretation or construction of this Agreement.


14.	Severability.

If any provision in this Agreement is determined by a court of competent jurisdiction to be invalid or unenforceable, then this Agreement, including all of the remaining terms, will remain in full force and effect as if such invalid or unenforceable term had never been included.


IN WITNESS WHEREOF, the Parties have executed this Non-Disclosure Agreement as of the date written below.


	PHILIPPINE ELECTRICITY MARKET CORPORATION
	(Name of Recipient)

	
By:
	
By:

	


President 
Date:
	


Name:
Position:
Date:	




Signed in the Presence of:



__________________________		_________________________

SCHEDULE 2
Request for Proposal
Audit of the Market Operations and
Market Monitoring and Assessment


SCHEDULE 2
Request for Proposal
Audit of the Market Operations and
Market Monitoring and Assessment
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ACKNOWLEDGEMENT 
FOR PEMC

Republic of the Philippines	)
) S.S.

Before me, this ____day of _______	2022, at ______personally appeared the following:

	Name
	Valid Government issued ID
	Date And Place Of Issue/ Valid until

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	



known to me to be the same person who executed the foregoing instrument, and they acknowledged to me that the same is his free and voluntary act and deed, and that of the corporation he represent.

This Non-Disclosure Agreement consists of ___ (___) pages including this page on which the Acknowledgment is written, signed by the party and his instrumental witness on the signature page, and sealed with my notarial seal.

IN WITNESS WHEREOF, I have hereunto set my hand, the day, year and place above written.



Doc. No.
Page No.	
Book No.	
Series of 2022.























ACKNOWLEDGEMENT
FOR BIDDER

Republic of the Philippines	)
) S.S.

Before me, this ____day of _______	2022, at ______personally appeared the following:

	Name
	Valid Government issued ID
	Date And Place Of Issue/ Valid until

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	



known to me to be the same person who executed the foregoing instrument, and he/she acknowledged to me that the same is his/her their free and voluntary act and deed, and that of the corporation they represent.

This Non-Disclosure Agreement consists of ____(___) pages including this page on which the Acknowledgment is written, signed by the party and his instrumental witness on the signature page, and sealed with my notarial seal.

IN WITNESS WHEREOF, I have hereunto set my hand, the day, year and place above written.



Doc. No.
Page No.	
Book No.	
Series of 2022.
















